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BOOK REVIEWS 

Federal Criminal Law and Procedure. By Elijah N. ZolinE. With an 
Introduction by Honorable Henrv Wade Rogers. Boston: Little, Brown & 
Company. 1921. Vol. I, pp. cxxxi, SOS; Vol. II, pp. xi, 730; Vol. Ill, pp. vii, 783. 

The first volume of this work purports to be a complete treatise on the pro- 
cedure and rules of evidence applicable to criminal cases in the federal courts; 
the second volume contains the Federal Criminal Code and the penal provisions 
of certain important acts such as the Sherman Anti-Trust Act and the Inter- 
state Commerce Act, all annotated by the author; the third volume, which is 
entitled "Forms," contains copies of the pleadings, as well as instructions to the 
jury, in certain cases tried in the federal courts. 

The text of the first volume consists largely of extracts from the opinions 
of the courts, as found in the reported cases. Some of these extracts are quoted 
(one such being six pages in length, § 104a), but in general the quotation marks 
are omitted, the cases from which the statements are taken being cited in the 
footnotes as authorities for them. In some instances the author's footnotes con- 
sist of the cases cited by the court in support of the portion of the opinion, which 
has been copied. The following passage (§ 16) will illustrate this practice of the 
author : 

"The basic principle of English and American jurisprudence is that no man shall be 
deprived of life, jiberty, or property without due process of law; and notice of 
the charge or claim against him, not only sufficient to inform him that there is 
a charge or claim, but so distinct and specific as clearly to advise him what he 
has to meet, and to give him a fair and reasonable opportunity to prepare his 
defense, is an indispensable element of that process. When one is indicted for 
a serious offense, the presumption is that he is innocent thereof, and conse- 
quently that he is ignorant of the facts on which the pleader founds his charges, 
and it is a fundamental rule that the sufficiency of an indictment must be tested 
on the presumption that the defendant is innocent of it and has no knowledge 
of the facts charged against him in the pleading. 1 It is essential to the sufficiency 
of an indictment that it set forth the facts, which the pleader claims constitute 
the alleged transgression, so distinctly as to advise the accused of the charge which 
he has to meet, and to give him a_ fair opportunity to prepare his defense, so 
particularly as to enable him to avail himself of a conviction or acquittal in de- 
fense of another prosecution for the same offense, and so clearly that the court 
may be able to determine whether or not the facts there stated are sufficient to 
support a conviction." 3 

This passage was copied without quotation marks from the opinion of the court 
in Fontana v. United States' cited as the first authority. The other cases in the foot- 
note were taken from the opinion of the court. The labor of selecting and copy- 

1 Fontana v. United States (C. C. A. 1919) 262 Fed. 283, 286; Miller v. 
United States (C. C. A. 1904) 133 Fed 337, 341; Naftsger v. United States (C. 
C. A. 1912) 200 Fed. 494, S02. (Mr. Zolina's citations.) 

'Fontana v. United States, supra, footnote 1; United States v. Britton (1883) 
107 U. S. 655, 669, 670, 2 Sup. Ct. 512; United States v. Hess (1887) 124 U. S. 
483, 488, 8 Sup. Ct. 571 ; Miller v. United States, supra; Armour Pkg. Co. v. United 
States (C. C. A. 1907) 153 Fed. 1, 16, 17; Btheredge v. United States (C. C. A. 
1911) 186 Fed. 434; Winters v. United States (C. C. A. 1912) 201 Fed. 845, 848; 
Horn v. United States (C. C. A. 1910) 182 Fed. 721, 722. (Mr. Zoline's citations.) 

'Supra, footnote 1. 
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ing appears to be the only contribution made by the author to this as well as 
many other portions of the text. 

As the text consists so largely of matter copied from the opinions of different 
judges, it is to be expected, as is the case, that great variations in the style of 
composition are to be found. A carefully reasoned, concisely phrased, state- 
ment may be followed by one figuratively or colloquially expressed. (§ 344 is 
a good example.) Frequent repetitions result from the author's habit of con- 
necting together statements taken from a number of cases bearing on a par- 
ticular point instead of analyzing the decisions and stating the conclusions there- 
from in his own language. The following passages, the first of which appears 
in § 314 and the others in § 318, are examples of such repetition : 

" . . ; the presumption of innocence remains with the defendant only until 
such time in the progress of the trial that the jury is satisfied from the evidence of 
the guilt of the defendant beyond a reasonable doubt." 

"The presumption of innocence of an accused attends him throughout the 
trial, and has relation to every fact that must be established in order to prove 
his guilt beyond a reasonable doubt." 

"A defendant starts into a trial with the presumption of his innocence; 
that stays with him until it is driven out of the case by the evidence beyond a 
reasonable doubt." 

"But whenever the proof shows the accused's guilt beyond a reasonable 
doubt, then the presumption of innocence is removed from the case." 

"The presumption of the accused's innocence remains with the defendant 
until, such time in the progress of the case that the jury are satisfied of his guilt 
oeyond a reasonable doubt." 

The author sometimes joins unrelated topics in the same section. This 
practice is illustrated by a section in the chapter devoted to "Former Jeopardy." 
This section which is entitled "Extent of Review by Habeas Corpus" is as fol- 
lows : 

"In Ex parte Parks* the Supreme Court said: 'The writ ought not to be 
issued, or,_ if issued, the prisoner should at once be remanded, if the court below 
had jurisdiction of the offense, and did not act beyond the powers conferred upon 
it. The court will look into the proceedings so far as to determine this ques- 
tion. If it finds that the court below has transcended its powers, it will grant 
the writ and discharge the prisoner, even after judgment/ The Fifth Amend- 
ment was not intended to do away with what in the civil law is a fundamental 
principle of justice, in order, when a man once has been acquitted on the merits, 
to enable the government to prosecute him a second time. The clause applies 
to misdemeanors as well as to treason and felony. This amendment is not 
hinding on the states, although the question was regarded as still open in Shelv'm 
Carpenter Co. v. Minnesota: Necessarily, there must be a first jeopardy before 
there can be a second, and only when a second is sought is the constitutional im- 
munity from double punishment threatened to be taken away." (§ 229) 

The statement quoted from the opinion of the court in Ex parte Parks 
relates in no way to the question of former jeopardy, as the defendant in that 
case applied for a writ of habeas corpus on the ground that "the act for which 
he was convicted was not a crime against the laws of the United States.." The 
first sentence after the quotation, which was taken from the opinion of the 
court in United States v. Oppenheimer* is meaningless as it stands. It was de- 
cided in the Oppenheimer case that the double jeopardy provision of the Fifth 
Amendment did not do away with the doctrine of res judicata, which is "the 
fundamental principle of justice" referred to. 

In discussing the right of a private person to arrest for a felony (§ 31) the 

author says: "When not [committed] in his presence he does so at his peril 
__________ 

5 (1910) 218 U. S. 57, 30 Sup. Ct. 66?. 
e (1916) 242 U. S. 85, 37 Sup. Ct. 68. 
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should the person be innocent" (citing Alabama Ry. v. Kuhn, 1 Gamier v. Squiers* 
and Martin v. Houck'). In the same paragraph he says "In order to justify the 
arrest after the fact, a private individual must prove that a felony has actually 
been committed" (citing Beckwith v. Philley"). These statements, each of which 
is made without qualification, are inconsistent. According to the first a private 
person is not justified in arresting on suspicion unless it is proved at the trial 
that the person arrested was guilty of the felony; while according to the second 
it is sufficient if the felony was committed by some one. The author fails to 
note that there is a conflict of authority on this point, some courts holding that 
it is necessary to establish that the person arrested was guilty of the felony," 
while others hold that it is merely necessary to show that a felony was com- 
mitted and there was reasonable ground to suspect the arrested person." In addi- 
tion to the inconsistency noted above, the cases cited by the author do not sup- 
port his first proposition. In Alabama Ry. v. Kuhn the plaintiff (Kuhn) was 
arrested on a warrant issued by a magistrate upon an affidavit filed by an agent 
of the defendant. As the affidavit failed to state an offence the defendant was 
held liable. The court does not discuss the right of a private person to arrest 
without warrant. In Gamier v. Squiers [Squires] the court laid down the fol- 
lowing rule: "A private person arrests without a warrant at his peril, and it 
will be a false imprisonment unless it can be shown that a felony has actually 
been committed.," (p. 325). In Martin v. Houck the court laid down the fol- 
lowing rule: "At the common law, in every case of treason and felony the sup- 
posed offender may be apprehended without warrant, if such a crime has been 
actually committed, and there is reasonable ground to suspect him to be guilty. 
In such a case the party making the arrest will not be liable to an action, though 
it should ultimately appear that he was mistaken and the person suspected was 
innocent. But if no such crime was committed by any one, an arrest without 
warrant by a private individual, would be illegal." 

Several other inaccurate statements were noted. The most striking of these 
is the following: "Mere solicitation to commit an offense is not indictable" 
(§ 4S3, citing State v. Butler? Cox v. People 11 and Thompson v. People"). It 
is a well settled rule of "common law that a solicitation to commit a felony is a 
misdemeanor." According to the weight of authority, a solicitation to commit 
a serious misdemeanor is also indictable." The cases cited by the author do not 
support his statement In State v. Butler [Bailer] the question involved was the 
sufficiency of an indictment for an attempt to obstruct the administration of 
justice. The court, although expressing the opinion that "solicitation to commit 
a crime is generally not a substantive crime and never can be properly an at- 
tempt to commit a crime" said, "there is no question but that solicitations to do 
certain acts or commit certain crimes are indictable." In Cox v. People it was held 
that a solicitation does not amount to an attempt under a statute defining attempt. 

' (1900) 78 Miss. 114, 28 So. 797. 

' (1900) 62 Kan. 321, 62 Pac. 1005. 

* (1906) 141 N. C. 317, 54 S. E. 291. 

" (1827) 6 Barn. & Cr. 635. "Philley" should be "Philby." 

11 Commonwealth v. Carey (Mass. 1853) 12 Cush. 246 (semble) ; Siegel, 
Cooper & Co. v. Connor (1897) 70 111. App. 116. 

"Allen v. Wright (1838) 8 C. & P. 522; Bums v. Brben (1869) 40 N. Y. 463. 

" (1885) 26 W. Va. 90. 

" (1876) 82 111. 191. 

15 (1880) 96 111. 158. 

a Rex v. Higgins (1801) 2 East 5; State v Avert) (1828) 7 Conn ; 266; 
Commonwealth v. Randolph (1892) 146 Pa. 83, 23 Atl. 388. 

" United States v. Lyles (1834) 4 Cranch C. C. 469; Walsh v. People (1872) 
65 111. 58. 
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It was decided in Thompson v. People that an indictment for an attempt did not 
meet the statutory requirements. Solicitation was not discussed. 

A mistake made in copying one sentence from the headnote of a case ren- 
dered it meaningless. In § 2?2 the following statement appears: "The second 
jeopardy is not against the peril of a second jeopardy (.sic), but against being 
tried again for the same offense." The word "jeopardy" at the end of the first 
clause should be "judgment"" See also the twelfth line of § 324, where "posses- 
sion" should be "possessor." In the following paragraph (§ 17b) the author in- 
dulges in unconscious humor: 

"When a totally (sic) deaf person is on trial, it is the duty of the Court 
to see that the defendant is provided with an ear drum, or the evidence read or 
repeated to him, so that he may be advised what is going on at the trial. But 
when no request is made to this effect by the accused or his counsel, the failure 
to so provide the defendant with a proper appliance so that he may hear the 
evidence, or to read or to repeat the evidence, will be regarded merely as an 
irregularity and not as a trial wanting in due process of law," citing Felts v. 
Murphy." 

The defendant in Felts v. Murphy was not totally deaf but was able to hear 
with the aid of an ear trumpet. 

It is difficult to understand the method of arrangement in the first volume. 
The author discusses "Due Process of Law" in Chapter III and "Ex Post Facto 
and Bills of Attainder" in Chapter XIX. "Arrest Without Warrant" is treated in 
Chapter IV, and "Arrest On Warrant" in Chapter VII, the intervening chapters 
covering "Venue" and "Right to Counsel." "Speedy and Public Trial" is dis- 
cussed before "Preliminary Hearing" and "Bail." ■ The chapter on "Privileges 
and Immunities against Self-incrimination" is placed between the chapters on 
"Searches and Seizures" and "Indictments." Chapter XXXI is entitled "Con- 
duct Of District Attorney," the greater part of the chapter being devoted to 
"Remarks by District Attorney." In chapter XXXIV the "Argument of United 
States Attorney" is treated. No reason appears for the separation of these two 
chapters as similar matters are discussed, and some of the same cases cited, in 
both. In these two chapters, as well as in § 443 of chapter XXXV, he discusses 
the rule that it is error for the prosecuting attorney to comment on the failure 
of the accused to testify. 

In the second volume the author has discussed at length and elaborately 
annotated the various criminal statutes, and seems to have been assiduous in 
collecting the cases under each statute. He continues the practise of copying 
from the opinions of the courts. This practise, while not so unsatisfactory in 
the case of annotations to statutes as when followed in the body of the text 
of a treatise, which the first volume purports to be, is still to be deplored. 

In his sections on the history of Conspiracy (§§ 1020, 1021), the author 
has borrowed at some length from other writers. Nearly two pages printed without 
quotation marks will be found verbatim in Stephen's History of the Criminal 
Law of England, the author simply giving the proper citation from Stephen in 
the footnote. Nearly a page, as appears from the parallel columns below, is 
found with slight verbal variations in Wright's Criminal Conspiracies, there 
being no indication of its origin in the present volume. 



"According to Bracton there were two 
modes of commencing prosecutions for 
felonies. The first was by way of ap- 
peal, which was guarded against abuse 
by the personal and pecuniary liabilities 



"According to Bracton, there were 
two methods of commencing proceedings 
for felonies. One was by appeal, which 
was guarded against abuse by the lia- 
bilities imposed upon the appellor, and 



"Kepner v. United States (1904) 195 U. S. 100, 24 Sup. Ct. 797. 
" (1906) 201 U. S. 123, 26 Sup. Ct. 366. 
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of the appellor, of which details will be 
found in Bracton. The other mode 
was, that the grand jurors who were 
charged with the duty of making pre- 
sentments or of finding indictments 
should inquire into suggestions of felony 
which might reach them 'per famam 
patriae,' or, in other words, either of 
their common knowledge or by several 
persons coming to inform them, with- 
out any formalities, that A or B had 
committed a crime. Thereupon the 
grand jurors were sworn to inquire as 
to the truth of the information and if 
the informers proved trustworthy, the 
grand jurors found an indictment. 
Three inconveniences were discovered 
in the time of Edward I in these forms 
of procedure. The first to be discov- 
ered was that appeals were brought by 
persons who had not money to pay dam- 
ages. The second was that children un- 
der twelve, who could not be out- 
lawed (Bract. 125), and against whom 
no damages could be recovered, were in- 
cited to bring appeals. The third was 
that there was no remedy against the 
persons who conveyed to the grand 
jurors a false fama patriae. The first 
of these difficulties was dealt with by 1? 
Edw. 1, st. 1, c. 12. The third was par- 
tially dealt wth by the first Ordinance of 
Conspirators (20 Edw. 1) ; and again by 
the second Ordinance of Conspirators 
(28 Edw. 1, c. 10), and again by the 
third Ordinance of Conspirators (33 
Edw. 1), which also dealt with the sec- 
ond difficulty. But these statutes only 
provided a remedy by writ, the 20 Edw. 
1 by writ out of chancery, on which 
however imprisonment might be award- 
ed, the 28 Edw. 1 by inqiiest without 
writ. The 4 Edw. 3,_ c. 11, made con- 
spiracy effectively criminal, by direct- 
ing the justices of either bench or of 
assize in sessions to hear and deter- 
mine conspiracies and maintenances. 
... In sho.rt_ the remedy of con- 
spiracy was required only in those cases 
in which there was no other remedy or 
security for truth, and in which the de- 
fendants had volunteered their informa- 
tion, and in these cases it was applied 
and extended by successive statutes 
as experience proved its necessity." 
(Wright, p. 1.) 



these were both personal and pecuniary. 
The other was that the grand jurors 
who were charged with the duty of 
making presentments or finding indict- 
ments should inquire into suggestions 
of felony reaching them 'per famam 
patriae/ that is to say, either of their 
own knowledge or by several persons 
coming to inform them, informaljy, that 
a specified person had committed a 
crime. The grand jurors were there- 
upon sworn to inquire into the truth of 
this information; if the informers- 
proved trustworthy an indictment was- 
found. In the time of Edward I, it was 
found that these forms of procedure 
were inconvenient in three particulars. 
First, it was discovered that appeals- 
were brought by persons who were un- 
able to pay damages found against them- 
Then it was found that children under 
twelve years of age, who by the law 
could not be outlawed, were incited to- 
bring appeals. Lastly,, there was no 
remedy against those who brought the 
grand jurors a false fama patriae. The 
first of these inconveniences was dealt 
with by 13 Edw. I, c. 12. The third 
was partly remedied by the first Ordi- 
nance of Conspirators (20 Edw. I), 
by the second Ordinance of Conspira- 
tors (28 Edw. I, c 10), and the third 
Ordinance of Conspirators (33 Edw. 
I). The third Ordinance also dealt 
with the second difficulty. The remedy 
under 20 Edw. I, however, was only 
by writ out of chancery, though on that 
imprisonment might be awarded; the 
remedy under 28 Edw. I was by in- 
quest without writ. It remained for 
4 Edw. Ill, c. 11, to make conspiracy 
effectively criminal by directing the jus- 
tices of either bench or assizein sessions 
to hear and determine conspiracies and 
maintenances. Briefly, it would appear 
that the remedy of conspiracy was re- 
quired only where there was no other 
remedy or guaranty of truth, and where 
the defendants had volunteered their 
information. Successive statutes ap- 
plied the remedy as experience proved 
its necessity." (Zoline, § 1020.) 



Numerous errors which escaped the proof-reader, were noted in volumes 
one and two. In one footnote, consisting of the titles of four cases, the follow- 
ing mistakes in spelling occur: "Ran" for "Rau," "De Carnio" for "De Garmo," 
and "Molineauxi" for "Molineux" (Vol. I, p. 296). Other errors are: 
"Ignoratia" for "Ignorantia" (Vol. I, p. 31) ; "exoneretur" for "exoneratur" 
(Vol. I, p. 72) ; "sonas" for "sonans" (Vol. I, p. 141) ; "no" for "mow" (Vol. I, p. 
158); "Firtgerald" for "Fitzgerald" (Vol. I, p. 158); "offense" for "offenses," 
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(Vol. II, top of p. 297) ; "Tolm" for "Solm" (Vol. II, p. 297) ; "Thierichers" 
for "Thierichens" (Vol. II, p. 404 n). 

In volume three, which contains a table of statutes and the general index, the 
author devotes 568 pages to setting forth the pleadings, motions, and in some in- 
stances the instructions to juries, in about 30 cases tried in the federal courts. 
The instructions to juries, which are based upon the facts of particular cases, 
cover 191 pages, one of them (Form SO) being S3 pages in length. It is difficult 
to see much value to the legal profession in publishing these instructions. 

The copies of indictments, from the standpoint of model forms, are unneces- 
sarily lengthy, as some of them contain many counts in which the allegations are 
similar. The indictment for violating § 10 of the Interstate Commerce Act 
(Form 20), covering 50 pages, consists of 24 counts. Some of the indictments, 
reprinted by the author, were not passed upon by the courts, so that their 
sufficiency remains undetermined. One of the indictments (Form 20), though up- 
held after verdict, 50 was considered imperfect by the court, while another one 
(Form 120), which is presented as a model, was held to be fatally defective." 

Form 37, covering 20 pages, consists of 37 assignments of error, none of which 
was upheld by the court, the judgment being affirmed/ Form 45 consists of 
a request for instructions which was held to have been properly refused by the 
trial court; while Form 46 is a motion for a new trial in the same case which 
was held to have been properly overruled.* 3 The author presents only one form 
for a search warrant (Form 71) which he states was held defective in Feeder v. 
United States." 

In the opinion of the reviewer it would be unsafe for practitioners to fol- 
low many of the "Forms" presented by the author. 

Edwin R. Keedy 

University of Pennsylvania Law School 



Essays on Constitutional Law and Equity. By Henry Schofield. Boston : 
The Chipman Law Publishing Company. 1921. Two volumes, Vol. I, pp. 
xxiv, 1-456, xxvi. Vol. II, vii, 459-1006. 

These collected papers of the late Professor Schofield mark him as a man of 
much learning and of unusual intellectual power. They illustrate forcibly the 
truth of the trite saying that knowledge is power. The learning is never idly 
paraded; it comes in always as a fulcrum on which argument and conclusion are 
lifted to higher levels. The essays leave the impression that their author never 
had to go to the books to hunt for support for his contentions. Rather it seems 
that long before it had occurred to him to make a contention he had mastered the 
authorities and become an authority himself. He writes as one having authority 
and not as the scribes. The tone is the tone of one who stands on such ground 
of self-sufficient principle that the errant ways of judges are but by-paths to be 
noted in passing. Though most of the essays are prompted by some contemporary 
decision and this decision finds its place in the foreground, the exposition attracts 
us chiefly for its skilful presentation of the lights and shadows of the back- 
ground. This masterly treatment of the background gives enduring value to all that 
Mr. Schofield wrote. Not a little of his law was not the law of the judges even 

"Elgin, etc. Ry. Co. v. United States (C. C. A. 1918) 253 Fed. 907. 
* Anderson v. United States (C. C. A. 1919) 260 Fed. 557. 
"Elgin, etc. Ry. Co. v. United States, supra, footnote 18. 
"Boone v. United States (C. C. A. 1919) 257 Fed. 963. 
" (C. C. A. 1918) 252 Fed. 414. 



